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Section 17 of the Extradition Act, R.S.C. 1970, c. E-21, which provides that a deposition is deemed "duly authenticated" (for use at an extradition hearing pursuant to s. 16 of the Act) if authenticated in the manner therein provided or "in the manner provided, for the time being by law" is not satisfied merely by compliance with s. 23 of the Canada Evidence Act, R.S.C. 1970, c. E-io, which provides that evidence of any record of, inter alia, a court of the United States may be given by a certified copy thereof under the seal of such court. Section 23 merely provides for proof of the particular document and does not relate to its authenticity. Accordingly depositions taken by American authorities in Hong Kong for use in Canada on an extradition hearing do not become admissible by virtue of s. 23 though first filed with a United States court as part of the record of and certified by that court. Certification by the American court merely establishes that the documents were filed with the court but does not establish that the documents are really statements made under oath in Hong Kong.
Extradition -Review of Magistrate's Actions in Taking Depositions to be Forwarded to Foreign Country in Course of Proceedings to Extradite Fugitive to Canada -Supreme Court of Canada
Re Vardy (1976) , 8 N.R. 91. 
Extradition -Ashburton-Webster Treaty 1842 as am. by Supplementary Conventions -"Other Property" Includes Goods and not Merely Money and Securities

Extradition -Sufficiency of Evidence -Weighing of Evidence and Determination of Credibility not Function of Extradition JudgeSupreme Court of Canada
U. S.A. v. Sheppard (1976) , 9 N.R. 215.
Extradition -Requirements to Satisfy before Issuing Warrant for Committal -British
Columbia Supreme Court
Re Bing Hin Low and Li Chi Yung, [I1976] 2 W.W.R. 56o.
A warrant of committal for extradition cannot be made unless the alleged offence is a crime in both the country requesting the return of an accused and in Canada. The evidence in support of the alleged crime in the demandant country is not to be weighed by the extradition judge but he may be able to exclude evidence which is manifestly unreliable or so doubtful or tainted as to make it dangerous and unjust to receive. In penal proceedings a summons cannot be served on a person outside Canada unless such service is authorized by statute and in the absence of proper service a court has no jurisdiction over the person. There being no procedure for service of the summons outside Canada either in the Income Tax Act R.S.C. 1952, c. 148 as am. or in the applicable provisions of the Criminal Code relating to summary conviction offences, the court had no jurisdiction over the accused, and, accordingly, could not proceed to hear the case. ['9751 F.C. 595- Notwithstanding the existence of an arbitration clause in the subcharterparty between plaintiff and C.T. Co., the charterer of the defendant ship, which provided for arbitration of disputes in New York, the plaintiff commenced an action in the Federal Court for damages and indemnification against future damages resulting from the unloading of cargo without the plaintiff's consent. The plaintiff sought a stay of proceedings on the basis of the existence of the arbitration clause. The court dismissed the motion on the ground that it would not be in the interest of justice to stay the proceedings. By bringing the action, the plaintiff expressed its intention to invoke the jurisdiction of the Federal Court, as did the defendant, by filing its defence and counterclaim. Both parties submitted to the court's jurisdiction and the claims of both parties were secured in Canada within the jurisdiction of the court. The proper court having jurisdiction is that of the ordinary residence of the child.
Sovereign Immunity-Distinction between Acts
Where custody of an infant is given to the maternal grandparents who reside in one province with the consent of the infant's paternal grandparents and the concurrence of the father, who resides in another jurisdiction, the court of the latter province ought not to assume jurisdiction and make a custody order with respect to the child. Such jurisdiction should only be assumed where the infant is wrongfully removed from the jurisdiction. The court held it to be unfair that the applicant in the circumstances of the case should take the child from Ontario where he was ordinarily resident and in which the respondent had lawful custody of him under a separation agreement, and then in breach of that agreement seek the aid of the Prince Edward Island Court to obtain custody on the alleged grounds that it was in the best interest of the child. The court applied Re D. J.C. and W.C. et al. (1975) , 57 Where spouses are domiciled in Saskatchewan, and ordinarily resident there, a brief trial sojourn of slightly less than four months in another province within the year prior to the divorce hearing is not sufficient to deprive a Saskatchewan Court of jurisdiction under s. 5 ( x ) (b) of the Divorce Act. Service against a company executed as provided by the Code of Civil Procedure for service of a writ to a company is sufficient to give jurisdiction if that service is executed in the province.
Jurisdiction
D.L.R. ( 3 d) 694, 8 O.R. (2d) 310 (Ont. C.A.).
Compdtence -Garde des enfants -
Jurisdiction -Foreign Company -Jurisdiction of Quebec Courts
The situs of a debt follows the person of the debtor not that of the creditor.
The fact that the debtor has accepted to pay his creditor outside his domicile does not deprive Quebec courts of jurisdiction. In an action for breach of contract commenced in the Quebec courts by a certain purchaser of potatoes from a New Brunswick company, the Supreme Court of Canada held that no specific words of submission or election are required in order to determine whether the parties elected to submit to the Quebec courts. It is enough that the parties express their intention with sufficient clarity. Although the Supreme Court of Alberta had jurisdiction to hear the matter, the court should, when considering whether a stay should be granted, take into account the advantage to the plaintiff and the disadvantage to the defendant of continuing the action in Alberta. In the past, English courts had shown a reluctance to stay actions commenced in England where the plaintiff in the English action was a defendant in a foreign action. However, such a position appeared to have been abandoned in recent years to allow the courts to consider all the circumstances of the case in deciding whether its discretion should be exercised in granting a stay. Corp. v. The Ship "Capricorn" et al. (1976) 
Jurisdiction -Form of Submission to Jurisdiction
By Rule 307 of the Federal Court Rules, SOR/71-68, the court may permit service of a statement of claim out of the jurisdiction "in such place or country or within such limits as the Court thinks fit to direct." The appellant, a Liberian company, in pursuance of a claim against two other Liberian companies to ownership of a Liberian ship, arrested the ship in Canada and sought leave of the Federal Court to serve the defendants ex juris. The resolution of the dispute depended on contracts entered into outside Canada. The ship was released on the posting of a bond by one of the defendants. The trial court refused leave for service ex juris on the ground that the dispute had no connection with Canada, and its decision was affirmed by the Federal Court of Appeal. On further appeal to the Supreme Court of Canada, the majority of the court allowed appeal. Leave to serve ex juris should be granted since it was not shown that any other jurisdiction was more appropriate than Canada for the determination of the dispute, and the bond posted in Canada offered the only practical means of enforcing any judgment that the plaintiff might obtain.
Laskin, C.J.C., dissented on the ground that the arrest of the ship in Canada was not a sufficient connection with Canada to justify the Court in assuming jurisdiction over the dispute. The i975 amendments to the Rules respecting service of process out of Ontario, in removing the need to obtain an order to authorize service ex juris and in giving an absolute right to effect such service in all cases within the scope of amended Rule 25, has eliminated the judicial discretion that existed under the former practice to withhold an order for service out of Ontario unless the case satisfied the spirit and the letter of the Rule, lest there be an unwarranted infringement on the sovereignty of foreign states. In consequence the plaintiff need not file an affidavit showing the existence of facts establishing a good arguable case on the merits in order to justify the service in any case coming within the wording of the rule. When there is no doubt as to propriety of service, there is no warrant for permitting a conditional appearance. It is submitted, however, that there is still room for invoking the doctrine of forum non conveniens. On an ex parte application under 0. XI for an order for service outside the jurisdiction the applicant must produce sufficient evidence to satisfy the court the requirements of the rule have been met. The applicant must present facts which if proved disclose a cause of action that entitles the applicant to an order for such service as provided for under the rule. The plaintiffs, residents of Nova Scotia, were injured in a motor vehicle accident in Ontario when their car was in collision with that of the defendant, a resident of the State of Illinois. The plaintiffs commenced proceedings in Nova Scotia and the defendant applied to set them aside on the ground that the Nova Scotia Court had no jurisdiction or should not take jurisdiction over the action. Alter-natively, the defendant sought to rely on the limitation period in the Ontario Highway Traffic Act, R.S.O. 1970, c. 202. The court dismissed the application on the ground that under rule i o of the Nova Scotia Rules of Court, an originating notice could be served without leave of the court in any Canadian province or American state. It could not be said that Nova Scotia was not the convenient forum or that the defendant would suffer any injustice or hardship. The Ontario limitation period, being procedural, had no application to proceedings in Nova Scotia.
Jurisdiction -Service Ex Juris -Forum Non Conveniens -Alberta Supreme Court
Mercantile Bank of Canada v. Hearsay Transport Ltd. et al. ( 1976) , i Alta L.R. (2d) 238.
The principles applicable to staying an action on the ground that the courts of another jurisdiction are a more appropriate forum are similar to those applicable to an order to set aside an order for service ex juris.
Although R. 30 of the Alberta Rules of Court states that when any of the circumstances enumerated therein exist the court "may" allow service of the statement of claim outside of the jurisdiction, it does not require the court to grant an order whenever a case falls within one of those situations. What is required is the application of a disciplined discretion with necessary regard to whether the local forum is a proper one in light of all the circumstances attending the issues in dispute.
As to the defendants' motions in the instant case, the test in deciding whether such orders as are sought should be granted is not whether the domestic court is forum non conveniens but rather whether the plaintiff's choice of a forum is oppressive or vexatious or whether it constitutes an abuse of the process of the court in some way.
The En ce qui concerne un dernandeur s-qualit6, c'est l'endroit de la r~sidence de la personne repr&ent~e qui doit dterminer s'il y a lieu d'imposer un cautionnement judicatum solvi.
Un ex6cuteur testamentaire, domici en Grace, n'est pas tenu audit cautionnement lorsque la succession s'est ouverte au Quebec et que les biens qui la composent se trouvent situ's dans la province. ing an action in the province but may be prevented from continuing with the action until it is duly registered. Where plaintiff, an extraprovincial company, commenced an action at a time when it was not registered under the Act but did become registered one day before trial, the application by the defendant on the day of trial that plaintiff's action be dismissed because it was not registered when it commenced the action was denied. An agreement of purchase and sale of certain goods was made in the province of Quebec, and the goods were delivered into the province of Ontario within 30 days from the date of bankruptcy of the purchaser. Subsequent to bankruptcy an order was made by a county court judge permitting late filing of the contract and the contract was then registered in the proper office. The court held that the vendor had rights under the Civil Code Art. 1543 and a right to a revendication under Arts 1998 and i999. These rights were enforceable in Ontario only if the vendor complied with the provisions of s. 12 of the Conditional Sales Act, R.S.O. 1970, c. 76. Pursuant to S. 2 (7), the contract was effective only against creditors of, and subsequent purchasers or mortgagees claiming from, or under the purchaser in good faith and for valuable consideration from the date of registration. For a chattel mortgage, granted, duly executed, and registered in the province of British Columbia, to be the basis for a seizure of the chattel subsequently removed to the Province of Alberta and sold, the chattel mortgage must be registered in Alberta according to the requirements of registration contained in the Bills of Sale Act of Alberta, R.S.A. 1970, c. 29. Thus a chattel mortgage, which by British Columbia legislation does not require an affidavit of bona fides of the grantee, must, when it is presented for registration in Alberta under s. 13, contain such an affidavit, as that is a requirement under s. 9; failure to provide such an affidavit results in the chattel mortgage not being properly registered in Alberta. By s. 13 of the Bills of Sale Act, R.S.S. 1965, c. 392, where chattels subject to a mortgage executed when they were outside the province are permanently removed into the province, the mortgage shall within 30 days be registered as a bill of sale, otherwise the mortgagee cannot set up his rights against a subsequent purchaser for value in good faith. A motor vehicle that was subject to a mortgage while in Nebraska was removed into Saskatchewan and sold to a good faith purchaser. Within 3o days of the removal of the vehicle into the province and after its sale to the purchaser the mortgagee seized it. In interpleader proceedings to determine the ownership of the vehicle the judge decided in favour of the mortgagee. On appeal by the purchaser, the court dismissing the appeal held that the mortgagee's rights, including the right of seizure, were preserved during the 3o-day period, and the mortgagee therefore took priority over the purchaser. The mortgagee's right of seizure did not depend on registration under the statute. Le contrat doit s'interpr~ter selon la loi du lieu oa il a &6 conclu. Le changement de b6n6ficiaires n'est qu'un incident du contrat initial et il est rggi par la loi qui gouverne celui-ci. The court applied Phillips v. Eyre (1870), L.R. 6 Q.B. i. The court also was of the opinion that in proving the law of the place where the tort occurred, the plaintiff is entitled to rely on a presumption of law that the general law of that place is the same as the lex fori. The defendant corporation being registered and having a registered attorney in Alberta could be sued in that province, where it also carried on business. 
Contra: see D-B Service
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Chattel Mortgages -Registration -Sale to Bona Fide Purchaser
Contract
Foreign Torts
Newfoundland Court of Appeal
Re Hutchins (976), 9 N. & P.E.I.R. 438.
In divorce proceedings in Ontario the mother was given custody of the child. The child then went to live with an aunt and uncle in Newfoundland who later refused to give her back to the mother. The court held that the order made in Ontario was effective only between the parties to the divorce and did not affect the rights of third parties. Thus the court could exercise its inherent "parens patriae" jurisdiction to determine the welfare of the child.
order made in a divorce trial is the court which made the order in the first instance. The British Columbia Court of Appeal overruled Hegg v. Hegg, [1973] Fraud going to the jurisdiction of the foreign court is a good ground for refusing to recognize the foreign decree of divorce. The court did not expressly decide whether it should recognize foreign decrees granted by a jurisdiction with which the petitioner or respondent had a real and substantial connection. See Indyka v. Indyka, [1969] Where a foreign court grants a decree of divorce to a wife who resides and is domiciled within the jurisdiction of that court, there are two bases upon which the decree could be recognized in Canada: s. 6 (2) of the Divorce Act and the principle of Indyka v. Indyka, [1969] 1 A.C. 33; [1967] 2 All E.R. 689. The court held that she had had a real and substantial connection with Florida when the decree was granted and that the divorce could be recognized on the basis of Indyka. Where a defendant has unsuccessfully disputed a foreign court's jurisdiction over him and has thereby attorned to the foreign court, he cannot raise the same issue of jurisdiction in an action to enforce the judgment in Ontario. The court held that to provide authority for the making of an ex parte registration order of a foreign judgment the personal service of
